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Since its foundation some 25 years ago in Cologne, at the economic and geographical heart
of Germany, JUNGE SCHUNGELER & WENDLAND has been mainly focusing on advising en-
terprises and corporations and their respective operations on corporate, business, labour and
trade law both in Germany and abroad. Over the years, these core competences have been
consequently expanded to other fields like Bankruptcy and Creditors rights, M&A, Tax

Consulting, Trademark & Patent Laws, Contracts, Family and Inheritance Law, Non-Profit
Organizations, Real Estate and Construction Law.

Being strongly business-oriented from the outset, JUNGE SCHUNGELER & WENDLAND has
developed a philosophy of pragmatic “deal making” instead of “deal breaking.” We consid-
er the law to be just another tool to achieve and increase the economic success of our clients.
In an increasingly complex and specialized economic environment, this approach requires pro-
found knowledge about national and international tax systems and jurisdictions. In addition to
the extensive know-how on this subject provided by the several tax advisors in our own ranks,
a very close cooperation with the renowned OFM Oebel Fréhlich Michels GmbH auditors and
tax consultants puts us in a position to offer tailor-made solutions to our clients’ wide-ranging
needs and requirements, from very specific legal advice to the elaboration of their financial
statements.

Anticipating the far reaching impact of globalization and European integration, JUNGE
SCHUNGELER & WENDLAND readily responded to its clients’ growing expectations of an in-
ternational service by joining several international networks and developing close ties to a
large number of individual correspondents worldwide and nationwide years ago. We there-
fore are well prepared to meet any challenge in our field, relying traditionally on cooperation
on a nonexclusive basis, choosing German and international correspondents alike in response
to the specific requirements of each case. Due to its international alignment and its strongly de-
veloped approach to international teamwork, JUNGE SCHUNGELER & WENDLAND is able
to provide truly international service for its clients both in Germany and abroad.



As a team of highly qualified and internationally trained lawyers, tax consultants, paralegals
and professionals, we are fully committed to giving our clients outstanding care and advice
and meeting their needs, expectations and objectives by providing them with the most effec-
tive, efficient and high standard of legal services.

The principal areas of the firm’s practice are:

* Corporate including M&A

* Commercial and Trade Law

* Labour Law

* Trademark & Patents Law

* Tax Consulting

* Contracts

* Real Estate and Construction Law
* Non-profit organizations

* Family and Inheritance Law



German income tax law is regulated mainly in the German Income Tax Act

(“Einkommensteuvergesetz”) for individuals and partnerships, the Corporate Income Tax Act
(“Kdrperschaftstevergesetz”)  for  corporations, and the Trade Tax  Act
(“Gewerbesteuergesetz”) for individuals, partnerships and corporations with respect to in-
come generated from trade. The following overview relates to the applicable law of 2009.

Personal Income Tax

Income tax is based on an individual’s worldwide income from all sources if the individual is
subject to unlimited taxation (tax residence) in Germany. If an individual is not a resident for
German tax purposes, limited taxation applies, on income from German sources.

German tax law has seven categories of taxable income, one of which is income from trad-
ing which is subject to the trade tax as well:

*Income from agriculture and forestry

*Income from trading

*Income from professional and other independent personal services

*Income from employment

*Income from investment

* Rental and royalty income

* Other income

Taxable income allows several deductions from the gross income, especially income-related
expenses. Other than the previous years, the trade tax is no longer considered a “deductible
expense” starting in 2009. The tax rates are calculated on a calendar year basis with sepa-
rate tax tables for single and married taxpayers. After a tax-free allowance of E7,664 for sin-
gles and E15,329 for married couples, the tax rate starts with a minimum rate of 15% and con-
tinues progressively up to 42% plus a solidarity surcharge of 5.5% of the tax liability. The max-
imum tax rate of 42% is reached with a taxable income higher than EUR 52,152 for singles
and EUR 104,304 for married couples.

2008, the maximum tax rate is exceptionally increased to 45% for certain incomes higher
than EUR 250,000 for singles or EUR 500,000 for married couples.

Starting in 2009 all income from investments (interests and dividends) will be taxed with a
fix rate of EUR 25% plus the so called “solidarity surcharge” of 5,5%.

Corporate Income Tax

The most common German corporate entities are the limited-liability company (GmbH) and
the stock corporation (AG). Corporate entities pay a flat rate of 15% tax plus a 5.5% solidar-
ity surcharge from the income calculated on the base of the Corporate Income Tax Act, unless



the Act provides otherwise. Corporate entities are subject to trade tax as well, regardless of
the nature of the income.

A corporate entity which is a German resident for tax purposes is subject to corporate in-
come tax on its worldwide income. Corporations whose seat and place of management are lo-
cated outside of Germany are subject to taxation on their German source income only.

Branches and permanent establishments operating from Germany are subject to German cor-
porate income tax and trade tax on their branch profits.

With the new “halfincome” system starting in 2002, any dividends received by a German
corporate entity from another corporate entity are generally exempt from corporate income
tax and trade tax, in case that the participation is on of at least 15%. However, 5% of the div-
idends are deemed to be a non-deductible expense, so that in fact only 95% of the dividends
are tax-exempt.

Individuals who receive dividends from a corporate entity have been tax exempt to the
amount of 50% in 2008 and are tax exempt to the amount of 25 % from 2009 on.

The corporate entity has to withheld 25% (plus 5.5 % solidarity surcharge on the withhold-
ing tax) of all dividends at source. The tax obligation thereby is satisfied conclusively.

Trade Tax

Trade tax is a tax on the trading income of an individual, a partnership or a corporate enti-
ty payable to the local municipalities. Each municipality is entitled to determine its own effec-
tive tax rate by setting a multiplier which is applied to the basic rate.

The basis for trade tax is calculated on the basis of the German Income Tax Act or the
Corporate Income Tax Act with a number of adjustments. The most important adjustment is the
non-deductibility of 25% of all interest paid on loans.

Trade tax ranges from about 9,5% to 15,6% depending of the municipality tax rate. Trade
tax related income generated by individuals or partnerships is subject to a certain deduction
for purposes of personal income tax.

Income Taxation of Partnerships

The most common German partnerships are the general commercial partnership (oHG) and
the limited partnership (KG).

For purposes of German income taxation a partnership is transparent. As a first step the in-
come of the partnership is calculated according to the German Income Tax Act and the
German

Trade Tax Act. The trade tax, which is non-deductable and payable by the partnership after
atax-free allowance of E24,500, the income will be allocated to the respective partners.

At the level of each partner, and only there, the allocated income is subject to income tax or
corporate income tax depending on whether the partner is an individual or a corporate entity.

The trade tax is - from 2009 on - no longer deductable from the income tax.



Treatment of Losses

Tax losses of individuals and corporate entities are allowed to be carried back one year, up
to an amount of EUR 511,500. for singles and twice that amount for couples. If the losses ex-
ceed EUR 511,500 or cannot be fully carried back into the previous year, losses will be car-
ried forward up to an amount of EUR 1,000,000. Higher losses can only be offset against prof-
its, up to 60% of the taxable income. No limitations exist on the use of losses carried forward.

Tax losses will be cut off completely if the economic identity of the corporation changes. This
is assumed if more than 50% of the shares of the corporation are transferred within a period
of 5 years.

For purposes of the trade tax, losses of individuals, partnerships or corporate entities will be
carried forward. Within a partnership a change in partner will lead to a loss of proportionate
trade tax loss carryforwards. Trade tax losses cannot be carried back.

Value Added Tax

All individuals and entities who independently carry out an income-generating trade, busi-
ness or other profession are subject to VAT.

The German VAT system in general ensures that the end customer bears the VAT. VAT is
charged at the rate of 19% of turnover. The reduced rate is 7%.

There are many exemptions from VAT, of which the most important are all transactions which
are subject to real estate transfer tax, residential rental, all business carried out by banks and
insurance companies, and export of goods.

Property Tax

Property tax is levied annually by all municipalities on land and buildings located in their region.
The usual basic rate is 0.35% of the tax value of the property. The result is then multiplied by
a percentage which is determined annually by each municipality.

Real Estate Transfer Tax

Real estate transfer tax is charged at a rate of 3.5 % of the tax value of real estate sales and
other transactions which are considered to be a transfer of real estate, such as the transfer of
at least 95% of a company owning real estate.

Inheritance and Gift Tax

Inheritance and gift tax is charged on the transfer of assets as a gift or by inheritance. Tax
rates vary between 7% and 50%, depending on the degree of family relation and on the val-
ve of the property inherited or bestowed. Tax allowances are available for both spouses and
children and also for the transfer of business assets and shares in domestic corporations.
Further tax allowances are available in case of the transferral of business assets.



Other Taxes

Other taxes that may be relevant are ecology tax (electricity tax, mineral oil tax), church tax,

insurance tax and vehicle tax.



corporate

Regulations and Rules

German corporate law offers a wide range and broad variety of legal forms for conduct-
ing business, which reaches from the sole proprietorship via branches to various forms of
corporations and partnerships. Unlike some other major Continental legal systems, the
German corporate law is not integrated into one sole code as might be the case with the
French Code de Commerce, but split into different codes.

The Civil Code (Biirgerliches Gesetzbuch - BGB) deals with company law in Articles 705
to 740, setting the legal framework for civil-law associations (Gesellschaft biirgerlichen
Rechts - GbR). Regulations concerning partnerships are to be found in the Commercial
Code (Handels Gesetzbuch - HGB). The two major types of corporations, the limited-liabil-
ity company and the stock corporation, both have been regulated individually in their own
Code, the Private Limited

Company Act (Gesetz betreffend die Gesellschaften mit beschrénkter Haftung - GmbHG)
and the Stock Corporation Act (Aktiengesetz-AkiG). The German Reorganization of
Companies

Act (Umwandlungsgesetz - UmwG) furthermore provides a variety of ways to transform
and merge existing business without generating the necessity to either liquidate the compa-
ny or transfer single assets and liabilities. Recently a Corporate Governance Code has
come into force, applicable to quoted companies.

Types of Companies and Liability of Shareholders

Investors willing to set up a business in Germany are necessarily restricted in their choice
of entity to the legal forms provided by the above mentioned laws, which nevertheless pro-
vide a broad range of possibilities to conduct business. A foreign individual may wish to
start business as a sole proprietor (Einzelkaufmann) or as a branch of a foreign entity
(Zweigniederlassung). If he prefers to set up a legally independent entity in Germany, he
may instead select between several forms of partnerships (Personengesellschaften) or cor-
porations (Kapitalgesellschaften). The legal forms most commonly adopted by foreign in-
vestors and

German businesses alike are the following:
Aktiengesellschaft (AG) (Stock Corporation): The AG is a separate legal entity with
the liability of the shareholders restricted to the value of the corporation’s assets in-
cluding its share capital and outstanding contributions. The statutory minimum share
capital is E50,000 and has to be fully subscribed. At least 25% of the share capital
must be paid in by the date of application for registration in the commercial register.

This is the corporate form adopted by most of Germany’s largest companies with
the major advantage that its shares can be transferred rather easily and be listed



on a stock exchange, making it relatively easy to raise capital from the public.
Since the AG tends to enjoy a higher market reputation and its independent man-
agement is not bound by shareholder instructions, it has also been adopted by
some smaller and privately owned businesses lately. On the other hand, the AG is
subject to a large number of mandatory legislative regulations, which make its han-
dling rather complex and sometimes might give little option to adapt the bylaws to
specific shareholder requirements. Furthermore certain standards regarding the by-
laws of listed AG’s have come into practice and should be observed, at least if the
AG considers being listed at the stock exchange.

Gesellschaft mit beschrénkter Haftung (GmbH) (Private Limited Company or
Limited-

Liability Company): The second major form of corporation in German corporate
law is the GmbH, which is the corporate entity most commonly used for enterprises
in Germany. The German legislator lately has come up with a comprehensive re-
form of the GmbHG or Private Limited Company Act, which has come into effect on
November 1st, 2008 and is intended to encourage business start-ups as well as to
raise the attractiveness of the GmbH as a legal form in the frame of growing inter-
national competition.”

The minimum share capital of a GmbH is E25,000, divided into shares
(Geschéftsanteile) which may have different nominal amounts and be in cash or in
kind. With a clear and stable shareholder structure and total liability protection for
its shareholders - the liability is limited to the value of its assets including its share
capital - the GmbH is designed to suit the necessities of private business. It is easier
to establish and administer than the AG, and its bylaws (Gesellschaftsvertrag) may
more easily be adapted to the requirements of the shareholders.

Unlike the AG, Shareholders retain overall control over the appointed manage-
ment. Being usually closely held, the GmbH is generally not subject to as many reg-
ulations as the AG might be. It must have a minimum of 1 shareholder and is not
restricted to a maximum number.

Domestic and foreign corporations and partnerships as well as individuals may be-
come shareholders.

A GmbH is established by executing a deed of formation and bylaws before a
German notary. The bylaws need to include the registered domicile, the purpose
and its share capital. The GmbH does not come into corporate life until it is regis-
tered at the local commercial register, where the bylaws become part of the public
record. Should the GmbH start its business operations before, the shareholders
may incur personal liability. In the course of the recent reform of the GmbHG or
Private Limited Company Act, a “limited liability entrepreneurial company” or so
called “haftungsbeschrénkte Unternehmergesellschaft”has been introduced as a
new form of the regular GmbH, which lacks any specific minimum registered capi-
tal, but is not allowed to distribute its profits until the minimum registered capital of
the common GmbH has been accrued. Furthermore, 2 model protocols liable to no-
tarization are allocated as annex to the GmbHG or Private Limited Company Act,



granting less complicated foundations in standard matters. These protocols concen-
trate 3 documents (bylaws, appointment of directors and shareholders’ list). Shares
will be registered to a minimum of EUR 1,00 and can be split, merged and trans-
ferred more flexibly. Moreover, the registration of the GmbH at the Commercial
Register shall be speeded up by decoupling the registration procedure from admin-
istrative approvals. In addition to those and other minor positive changes intro-
duced by the reform, the relocation of the administrative centre of the GmbH
abroad has now been made possible. Furthermore a higher degree of transparen-
cy is provided and the shareholders’ list will serve as a focal point for a bona fide
purchase and transfer of shares.

Offene Handelsgesellschaft (OHG) (General Partnership) and
Kommanditgesellschaft

(KG) (Limited Partnership): Besides AGs and GmbH’s, Partnerships regulated by
the German Commercial Code (HGB) continue to play an important role in
German business life today.

These partnerships are divided into general partnerships (OHG) and limited part-
nerships (KG), the main difference being the liability of the partners. All partners of
an OHG are jointly and severally liable for all of the partnership’s business debts.
A limited partner of a KG, however, is only liable up to its subscribed and regis-
tered contribution of minimum E1(Kommanditist), although the KG must have at
least one general partner (Komplementiér); the general partners are fully liable.
This is reason enough for foreign investors to frequently set up a KG when choos-
ing a partnership structure for their business.

Partnerships have quasi-legal status and can enter into contractual relationships,
own assets and incur liabilities in their own name. To set up a partnership at least
two partners are required, who can be either individuals, (foreign) corporations or
other partnerships. The formation of a partnership requires the execution of a part-
nership agreement and has to be followed by registration at the relevant commer-
cial register. To achieve the desired liability protection for the limited partners, the
subscribed liability contribution must be properly registered to become legally ef-
fective.

In principle, the partners may freely agree on their rights and obligations in the
partnership agreement, leading to a great flexibility in tailoring the internal affairs
to the needs of the partners.

Another advantage of partnerships compared to the AG and GmbH are the fewer
publication requirements, the easier way to dissolve a partnership and to distribute
its capital to the partners, direct management by the partners, and an advanta-
geous gift and inheritance tax, making it especially attractive for smaller and fami-
ly-owned businesses facing a generation shift.

The transfer of any partnership requires an agreement between the transferee and
the transferor, signed with the consent of all partners, unless the partnership agree-
ment provides otherwise.



GmbH & Co KG (Corporation & Co KG): A quite common way in German corpo-
rate law of achieving the advantages of a partnership structure, without the fre-
quent inconvenience, is to have a corporation with more or less no capital contribu-
tion as the sole general partner. The so called GmbH & Co KG grants all its part-
ners to a certain extent security from unlimited liability, combining the advantages
of a partnership with the liability limitations of a corporation.

Small wonder a significant number of family-owned and medium-sized businesses in
Germany have opted to do business under the legal form of a GmbH & Co KG.

Gesellschaft Birgerlichen Rechts (GbR) (Civil-law association): A civil law associa-
tion (GbR) is a partnership which has no registered business name and does not
constitute a corporate entity separate from the partners. To set up a GbR, at least 2
partners are required to execute a partnership agreement. There is no registration
needed. A GbR is usually used for non-commercial purposes (e.g. associations of
professionals), or for individual contracts and transactions for a limited period (e.g.
construction projects).

Sole proprietorship (Einzelkaufmann): The owner of a sole proprietorship is en-
gaged in a typical commercial business and personally liable for all debts. His busi-
ness must be registered at the commercial register (Handelsregister).

Branches (Zweigniederlassung): A foreign company not interested in doing busi-
ness througha separate German legal entity may establish a branch in Germany.
The branch has to be registered in the commercial register (Handelsregister) locat-
ed at the local court of its registered office. Although contracts may be signed in its
name, a branch is not a separate legal entity. For registration the court will request
evidence of the existence of the foreign company such as copies of the articles of
association, the amount of the share capital, the names of the managing directors
etc. This information must be registered and kept up-to-date at the commercial regis-
ter and in the German Federal Gazette (Bundesanzeiger).

Due to recent rulings of the European Court of Justice, German business is increasingly
showing interest in the newly achieved possibility to establish its business in the form of a
UK registered and seated Ltd or its different EU counterparts, which now is perfectly enti-
tled to carry out business in Germany just by establishing a branch there without any form
of discrimination, even if its business activities are carried out entirely in Germany. As this
is a relatively new and untested approach, it remains to be seen whether the UK Ltd or sim-
ilar EU corporations like the Spanish S.L. or French S.a.r.| are set to undermine or serious-
ly replace in any way the GmbH and the AG as the two major legal forms of corporations
in Germany.

Share Capital

As mentioned above, the statutory minimum share capital is E25,000 for the GmbH and
E50,000 for the AG. It has to be subscribed in full. If it is contributed in cash, only E of the
share capital of a GmbH, but at least a minimum contribution of E12,500, must be paid in
by the date of the application for registration at the commercial register. In case of the AG,



E of the share capital plus any premium must be paid in. Should either a GmbH or an AG
be established by a single shareholder, either the full amount has to be paid in or security
provided for the outstanding amount. Contribution in kind is possible, but must be fully ef-
fected in a way that assures that the assets are at the permanent disposal of the managing
directors. German corporate law is strongly focused on ensuring that the share capital is
duly paid in and maintained. A GmbH therefore is not allowed to make payments to share-
holders that would reduce its net assets to a level below its stated share capital. The AG is
subject to even stricter rules, which do not permit a company to repay share capital contri-
butions to the shareholders regardless of whether such payments would reduce the AG’s
net assets to a level below its stated share capital or not.

The share capital of a GmbH is divided into shares (Geschéftsanteile) that can have dif-
ferent nominal amounts and which are not issued in the form of certificates. Each sharehold-
er holds a share in the amount of the original contribution (Stammeinlage). The share must
total at least E100. A share in a GmbH may be transferred by assignment or inheritance.
The contractual transfer of shares has to be documented in notarial deeds and can be made
conditional upon the consent of the GmbH, its articles or any other holder of shares.

The share capital of an AG is divided into shares that may be issued either with a par val-
ve (Nennbetragsaktien) of at least E1 per share or multiples thereof, or without par value
(Stickaktien). Shares may not be divided and in general carry one vote each. They may
be issued as bearer shares (Inhaberaktien), which are owned simply by the person who
holds them, or registered shares (Namensaktien), in which case the name of the owner is
registered in the company’s share register. Additionally, shares can be issued as ordinary
shares (Stammaktien) or preferred shares (Vorzugsaktien). Bearer shares enjoy free trans-
ferability. The corporation is not allowed to restrict in any way their transfer, whereas reg-
istered shares might be bound by stipulations of the articles providing that a transfer re-
quires the consent of the company.

Corporate Governance

Shareholders decisions are made through shareholder resolutions passed in general
meetings (Hauptversammlung) in case of an AG and shareholders meetings

(Gesellschafterversammlung) in case of an GmbH.

For an AG a general meeting is to be held each year within 8 months after the end of the
financial year. It is convened by the management board. Additionally the management
board, theadvisory board or shareholders holding at least 20% of the share capital are
entitled to call anextraordinary general meeting. Shareholders resolutions regularly re-
quire a simple majority of more than 50%, unless mandatory law requires a greater ma-
jority (e.g. 75% as may be thecase for amendments to the bylaws or increases or decreas-
es in capital, transfer of all assets,or change of the corporate form) or the articles provide
otherwise. The statutory rights of thegeneral meeting include among others the appoint-



ment of members of the advisory board, thedistribution of profits, the formal approval of
the board members (management and advisory)with respect to their activities during the
preceding financial year, the amendment of the articlesas well as the liquidation and the
reorganization of the AG.

For a GmbH, the managing director usually convenes general meetings of the shareholders.

Asis the case with the AG, at least one meeting is to be held each year within 8 months
after theend of the financial year. Additionally the holders of 10% of the share capital are
entitled tocall a general meeting. Shareholders resolutions regularly require a simple ma-
jority of morethan 50% of the votes cast, unless the bylaws of the GmbH require a greater
majority. In somecases a majority of 75% is required by mandatory law as may be the case
for amendments tothe bylaws. The statutory rights of shareholders at the shareholders gen-
eral meetings include,so long as the articles/bylaws do not provide otherwise, the appoint-
ment of managing directors, the review of their activities, the distribution of profits, the
amendment of the bylaws andthe approval of the financial statements.

The AG is required to have a management board (Vorstand), which manages and repre-
sentsthe company in and out of court. The management board is appointed by the super-
visory boardfor a term not to exceed 5 years and is independent both with regard to the
shareholders andthe supervisory board itself for the term of service. Neither the sharehold-
ers nor the superviso-ry board may issue instructions to the management board. During
their term in office, the mem-bers of the management board can only be dismissed for
cause. The shareholders and thesupervisory board therefore lack any direct influence on
the management of the AG. A limita-tion on the statutory authority of the management
board is not effective against third parties,although internal rules may subject it to certain
restrictions as might be the case with specifictransactions which require approval of the su-
pervisory board.

A GmbH is managed and legally represented by its managing director (Geschéftsfihrer).

AGmbH must necessarily have one managing director but can have as many as desired.
The prin-ciple of collective management and representation applies if the articles do not
provide for some-thing else. The managing director does not need to be a shareholder, a
German citizen or evenresident. However he must be an individual and hence not a cor-
porate entity. The power toappoint and remove managing directors at any time belongs to
the shareholders. The power ofrepresentation towards third parties cannot be restricted.
Nevertheless the management author-ity (Geschéftsfihrungsbefugnis) can be restricted in-
ternally and shareholders may exercise theirright to give managing directors instructions
regarding any particular issue on which they wish toexercise their influence.

German law does not provide any specific rules limiting the fees of an AG’s management
board(Vorstand) or a GmbH’s managing directors (Geschaftsfihrer). Nevertheless at least
as far asmtheGmbH is concerned, the German Supreme Court (BGH) has ruled that if the



fees exceed an appropriate proportion of the after-tax profit, the company is entitled to de-
crease the fees unilaterally.

Both the AG’s management board and the GmbH’s managing directors are bound to th
compa-ny by a fiduciary duty and a duty of care and skill, leading to their far reaching li-
ability for sig-nificant violations resulting in damage to the company.

An AG is obliged by law to have a supervisory board (Aufsichtsrat) in addition to the
manage-ment board, the function of which basically consists in supervising and advising the
managementboard, appointing its members, appointing the statutory auditor, reviewing
and approving theannual financial statements, as well as representation of the AG in deal-
ings with the managementboard. The supervisory board is not entitled to participate in the
corporation’s day to day man-agement, but may nonetheless determine that certain cate-
gories of transactions have to be sub-jected to its approval. In case the approval is denied,
the supervisory board may appeal the deci-sion to the shareholders. Except for special pro-
visions regarding the participation of employeerepresentatives, the members of the super-
visory board are elected by shareholder resolutions. The special rights of employees re-
ferred to federal laws, the “Drittelbeteiligungsgesetz” and the”Mitbestimmungsgesetz”
(MitbG) or “Co-Determination Act,” which give employees representation on the supervi-
sory board. The “Drittelbeteiligungsgesetz” provides that all GmbHs withmore than 500
employees as well as all AGs irrespective of their workforce, must allow employ-ees to
elect one third of the members of the supervisory board. The “Mitbestimmungsgesetz”or
Co-determination Act requires that all companies with more than 2000 employees must
granttheir employees equal representation with shareholderson the supervisory board.

In case of a GmbH, a supervisory board is mandatory only if the GmbH has more than
500employees. Should the company not reach that size, shareholders may nonetheless
form asupervisory board or alternatively an advisory board (“Beirat”) and to provide for
their func-tions in the articles.

Accounting and Publication Requirements

All commercial businesses in Germany are subject to a bookkeeping requirement. In ad-
ditionthey have to prepare financial statements as of the end of each fiscal year in accor-
dance withGerman GAAP. For corporations as well as commercial partnerships with no in-
dividual as gen-eral partner (GmbH & Co KG) the following special provisions also apply:
Annual financialstatements as well as profit and loss accounts regularly have to be estab-
lished within 3 months,in special cases exceptionally within 6 months. There are special
provisions regarding the for-mat of the balance sheet and the evaluation of the assets and
liabilities. Moreover, a manage-ment report is mandatory. Both management report and fi-
nancial statement must be audited bya certified accountant (Wirtschaftsprisfer). There is an
exception if the company does notexceed certain thresholds pertaining to its balance sheet
total, turnover and number of employ-ees (kleine Kapitalgesellschaft or “small company”).



Corporations and partnerships with noindividual as general partner are also required to
file their financial statements at the commer-cial register and publish them in the Federal
Gazette (Bundesanzeiger).

Quoted Companies

German corporate law does not in principle make any distinction between quoted and
unquoted corporations or impose special rules on quoted corporations. Since 2002, how-
ever, quotedcompanies are subject to a mandatory corporate governance code.
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Employment contracts / Costs of wrongful dismissal

Generally there are two types of working contracts, such as temporary contracts and non-
temporary contracts. A temporary contract needs to be fixed in written form. The limitation can
be up to 24 month without reason. If an initial period is shorter then 24 month, the contract
can be extended up to three times, not exceeding 24 month.

The costs of wrongful dismissal are not foreseen by german labour law. The actual costs de-
pend upon the particular case but should be considered with about 50 % of the gross salary
per month for each year of the duration of the working contract.

Collective Bargaining Agreements

Collective bargaining is carried out on a national or industry-wide level as on a regional or
local level. Said agreements apply only to those employers and employees who are members
of the respective employer organization respectively trade union unless the agreement is de-
clared to be generally binding by the Federal Department for Labor and Social Affairs. Some
516 collective bargaining agreements of a total of 57,600 are currently declared to be gen-
erally binding.

Works Councils and Co-determination

Works councils can be formed in all companies with five or more employees. The members
are elected for four years and need not be union members.

The rights of the works council, as set forth in the Works Constitution Act
(Betriebsverfassungsgesetz, BetrVG), range form information rights to codetermination rights
in organizational, social and other matters. In social matters, the employer is obligated to ne-
gotiate rules with the works council on the allocation of working hours, vacation schedules,
grievances and matters of safety and welfare. The works council must be informed prior to the
dismissal of any employee. The employer and the works council must under certain circum-
stances negotiate a reconciliation of interests and a social compensation plan in the case of
mass redundancies in order to compensate employees for the actual and financial disadvan-
tages suffered as a result of dismissal.

The most important co-determination laws are currently the so called “Drittelbeteiligungsgesetz”
and the Co-determination Act 1976 (Mitbestimmungsgesetz, MitbG).



The so called “Drittelbeteiligungsgesetz”, provides that all GmbHs and AGs with more than
500 employees as well as all AGs irrespective of their workforce, if registered in the commer-
cial register prior to August 10, 1994 and not family-owned must allow employees to elect one
third of the members one the supervisory board.

The Co-determination Act 1976 requires that all companies with more than 2,000 employees
must give employees equal representation with shareholders on the supervisory board. Employee
representatives must include at least one management employee representative. The chairman
(usually a representative of the shareholders) has the deciding vote in the event of a tie.

Wages, Salaries, Bonuses, Working Hours, Holiday and Vacation

Law in Germany prescribes no minimum wage. Minimum wages are, however, often fixed by
collective bargaining agreements in different industries. Equal pay legislation exists on a fed-
eral level providing equal pay for men and women. Although not a legal requirement, a thir-
teenth month salary/bonus is usually paid at Christmas,or split between Christmas and vace-

tion time.

The general legal maximum is 40 hours per week (based on a five-day working-week), which
can be extended up to 50 hours provided, however, within approximately six months the av-
erage will not exceed 8 hours per day. Trade unions are lobbying for a 35-hour week and col-
lective bargaining agreements often provide for a shorter weekly working time (e.g. 38.5-hour
week). Overtime is strongly opposed by unions.

All German states recognize the following public holidays:

New Year’s Day (January 1), Good Friday, Easter Monday, May Day (May 1), Ascension
Day, White Monday, German Unity Day (October 3), Christmas Day (December 25),
December 26.

Certain religious holidays exist in addition thereto which differ from state to state.

The minimum legal vacation is 20 working days annually after completing six months of em-
ployment. Collective bargaining agreements as well as individual employment contracts usual-
ly increase the number of vacation days (often up to 30 days or more per year) while state
laws provide for leave for special purposes (i.e., educational leave). An employee is entitled
to receive vacation pay equal to his or her current salary during vacation. Several collective
bargaining agreements as well as business practice provide for an extra vacation bonus.



Employment Regulations

The Employment Protection Act provides that giving notice without an important reason to an
employee who has worked in the same company for more than six months is only legally ef-
fective to the extent it is socially justified. The Employment Protection Act only applies, howev-
er, if the plant or shop regularly employs more than ten individuals based on fulltime positions.
Part-time positions are only counted proportionally (up to 20 hours per week = 0,5; up to 30
hours per week = 0,75).

Social justification within the meaning of the Employment Protection Act is limited to three
principal areas. Firstly, the termination of employment may be due to the personal circum-
stances of the employee such as a series of short-term illnesses or a long-term illness. Secondly,
the behavior of the employee may constitute social justification for termination, i.e. being ab-
sent from work without excuse despite repeated warning or refusal to work. Prior to issuing a
notice of termination in such cases, the employer has to give a warning to the employee with
regard to his or her shortcomings. Thirdly, a dismissal may be socially justified if based on op-
erational reasons. In particular, this can be based on changes in the employer ‘s business or-
ganization resulting in redundancies of the relevant job due, for example, to a plant closing
or reduction of the work force due to a shortage of orders. However, the employer has to ap-
ply the so called “social factor method” considering the social data (age, seniority, mainte-
nance obligation) in order principally to select those employees for dismissal first, who are the
“least disadvantaged” by the redundancy. The employee has the right to challenge said no-
tice and to file a cause of action for re-employment with the competent labor court within a
three-week period after receiving the notice. A statutory severance payment does not exist.

The termination of an employment relationship under the Employment Protection Act is usual-
ly complicated and often results in paying off the employee through a settlement agreement.
As a general and rough rule, an average severance payment amounts to about 50 % of the
monthly gross salary for each year of service.

Additional employment protection exists for works council members, disabled employees, preg-
nant employees and employees on educational leave; said employees may not be terminated ex-
cept for cause. Any termination, however, requires the prior consent of the competent authorities.

Social Security

Germany has a compulsory social security system that covers five principle areas: health and nurs-
ing care insurance, old-age-benefits, unemployment benefits and workers” compensation.
Contributions to the social security system are generally shared equally between the employer and
employee.

The employer withholds the employee * s share of the contribution to the Federal Insurance Agency.



Benefits from public health insurance include the payment of medical and hospital expenses
and compensation for loss of salary. Contributions to the public health insurance system are
only payable up to certain salary levels, which are usually increased annually. As of January
1, 2009, only employees with a gross salary not exceeding € 44.100 annually or € 3.675
are obligated by law to make contributions to the public health insurance system. No compul-
sory health insurance exists beyond these salary thresholds; employees exceeding said thresh-
olds might therefore opt to maintain a private health insurance, to continue the participation in
the public health insurance system or to have no health insurance at all (which is rare). The ex-
act rate of public health insurance depends on the individual insurance company but usually
amounts to approximately 15,5% of gross salary (above caps apply). If the employee is not
subject to compulsory health insurance, the employer must contribute up to € 268,28 per
month (official average premium) to the employee * s private health insurance.

Contributions to the nursing care insurance plan amount to 1,95% of gross salary capped
again at € 44.100 annually or € 3.675 monthly.

Old-age contributions are currently levied at a rate of 19,9% of gross salary capped at €
64.800 annually or € 5.400 monthly (Western part of Germany) and € 54.600 annually or
€ 4.550 monthly (Eastern part of Germany).

Unemployment insurance contributions amount to 2,8% of gross salary capped as well at €
64.800 annually or € 5.400 monthly (respectively € 54.600 annually/€ 4.550 monthly in the
Eastern part of Germany).

Effects of § 613a BGB

In general the rule of § 613a BGB states, that in case of a so called “Betriebsibergang”,
which is the sale of a firm by legal transaction, the purchaser is stepping into the rights and ob-
ligations of the working contracts between the seller and his employees existing at the time of
the transaction. This means, that all working contracts, which exist between the seller and his
employees, automatically pass to the purchaser by law.

Some effects of the rule of § 613a BGB have to be considered even before the actual trans-
action has taken place.

For instance:
The employees, who will be effected by the transaction, have to be informed in detail either
by the seller or the transferee about:

The date or the planned date of the transaction;

the reason for the transaction



the legal, economical and social effects of the transaction for the employees and

the planned measures (for instance further education) regarding the employees.

The time span between the information of the employees and the actual transaction depends
upon the particular case, although it should be one month at least. The employees® right of
protest, which is provided to the employees by law, against the transferration of their working
contract onto the purchaser has to be considered thereby.

Due to the rule of § 613a paragraph 6 BGB the employees do have the right to protest against
the transferration of their working contracts onto the purchaser. The protest has to be done in
written form and within one month after the receipt of the above mentioned information.

The consequence of such a protest is, that the working contract of the protesting employee is
not being transferred, but will furtherly exist between the seller and the protesting employee.
Since the seller will not be leading the firm any more after the transaction has taken place, the
purchaser is generally justified to terminate the working contract for operational reasons.

The above mentioned obligation of information must be followed in any case, because with-
out a regular information of the employees, the time limit of the employees® right to protest
will not even start to run. This leads to the fact, that the working relationship will remain be-
tween the seller and the employee until the employees have regularly been informed about
the above mentioned points. Therefore, personal measures, such as the termination of a work-
ing contract, can only be done by the purchaser himself after the employees have been
regularly informed.

Even if all information obligations have been fulfilled regularly and the transaction itself has
taken place, it is forbidden by § 613a paragraph 4 BGB to use the transferration of the com-
pany itself as a reason for the termination of a working contract. However, a termination of a
working contract, which is based upon the other reasons, which are admissible in German
labour law, such as operational or personal reasons or the behaviour of the employees, is gen-
erally possible at any time and is not at all restricted by the transferration of the company.









